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TITLE: The legal mechanisms to protect the right of old shareholders to
reserves

ABSTRACT:

Free reserve is defined as deducted amount from net profits, subject to General
Assembly control for the purposes specified in the Law, the company’s mandate, or
general assembly decision. The reserve money is divided into three categories:1.
legal reserve, 2.regulatory \ statutory reserve and 3.free reserve. Moreover, since
reserves are undistributed profits, generated profits are deemed a shareholder
right. Consequently, in cases of an increased capital or merger, preceding
shareholders are subject to arbitrary impinging as new shareholders will stake the
generated shares which are in fact undistributed profits.

In order to avoid such outcome and protect shareholders rights, legislator deployed
two mechanisms: first; preferential and priority rights to subscribe to the capital
increase shares issued by the company in the occasion of increased capital, second;
issuance allowance or merger allowance.

Keywords: Reserves, Legal reserves, statutory reserves, optional reserves, free
reserves, hidden or latent reserves, preferential subscription rights, share premium,
merger premium
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44 M. JEANTIN, La transmission universelle du patrimoine d’une société, in Mélanges, J. DERRUPPE, 1991, p. 287.
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